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Language used in this document

AFDO uses person-first language, like "people with disability," not identity-first language. This
is a deliberate choice made by AFDO. This aligns with the UN Convention on the Rights of
Persons with Disabilities. It also matches the language used by all levels of government in
Australia. Most other peak bodies in the Australian disability sector also use person-first
language.

AFDO chooses to use this language because it puts the person before the disability. It values
the individual by seeing them as a person, not a condition.

Consistent with this position, AFDO uses person-first language in this document.

We know many people with disability prefer identity-first language. Disability is a part of their
identity. This language shows a connection to the disability community and pride in their
disability. It also says society is what disables them.

Views on language use reflect people's identities, experiences of disability, and community
attitudes. Itis a matter of individual choice and agency. AFDO respects everyone's right to
choose how to describe their identity and experiences.

"People with disability," means anyone who is d/Deaf (including people who identify as
culturally Deaf), or who has a learning disability, or a sensory, physical, hidden, or mental
health condition.
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About AFDO

Since 2003, the Australian Federation of Disability Organisations (AFDO) has been the peak
body in the disability sector. We are a Disabled Peoples Organisation (DPO) and a funded
Disability Representative Organisation (DRO). With our disability specific and cross-disability
member organisations, we represent and champion the rights of people with disability in
Australia. We support them to take part fully in Australian life.

Our member organisations represent disability-specific and cross-disability communities.
They reach over 4.5 million Australians.

AFDO is a strong, trusted voice for the disability sector. We advocate on national policy,
inquiries, and initiatives with the Federal and State/Territory governments.

We work to build a community where people with disability can take part in all aspects of
social, economic, political, and cultural life. This means:

. real participation in community life

. building respectful, valued relationships
. social and economic participation, and
. contributing as valued citizens.

Our vision

All people with disability can take part equally in all aspects of social, economic, political and
cultural life.

Our mission

Using the strength of our member organisations to harness the collective power of uniting
people with disability to change society into a community where everyone is equal.

Our strategic objectives

° To represent the interests and united voice of our members and people with disability at
a national and international level in all relevant forums.

o To build the capacity, profile, reputation, and sustainability of AFDO through the strength
of our member organisations.

o To enhance the connection and influence in international disability initiatives by policy,
advocacy, and engagement, focused on the Asia Pacific region.

Our members

AFDO’s member organisations contribute to the national policy agenda and address issues
that impact the lives of people with disability in Australia. We understand that disability
specific organisations play a key role in the provision of information and peer support to
people with disability and their families. This role keeps them closely connected to their grass
roots communities. Each community has its peak organisation that uses its voice to advocate
on issues.

Information about AFDO’s members can be found on AFDO’s website.
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1. Acronyms and abbreviations

Except where indicated, terms listed in Appendix A to the Consultation Paper that are used in
this document have the same meaning. In addition, the following list of terms may assist
readers in understanding the terms used in this document.

AFDO
AHRC
ALRC

Consultation
Paper

CRPD

DDA

Department or
DSS

Disability Royal
Commission or

DRC
DSI Act
ICESCR
NDIS

NDIS Review or
Review

UN

Australian Federation of Disability Organisations
Australian Human Rights Commission
Australian Law Reform Commission

General Supports Consultation Paper issued by the
Department in September 2024

United Nations Convention on the Rights of Persons with
Disabilities

Disability Discrimination Act 1992 (Cth)

Department of Social Services

Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability

Disability Services and Inclusion Act 2023 (Cth)

International Covenant on Economic, Social and Cultural Rights
National Disability Insurance Scheme

Independent Review into the National Disability Insurance
Scheme

United Nations
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2. Executive summary

In summary:

1.  Before finalising the design and commencing any implementation of General Supports:

(a)

(b)

(c)

the Department, with state and territory governments, must finalise, and make
public, the Foundational Supports Strategy

the Commonwealth, with the State and territory governments must agree and
make public the proposed new Federal Funding Agreements that will fund
Foundational Supports, and

the Department must confirm that the DSI Act is the legislative basis for
Foundational Supports.

2.  The definitions of the various categories or types of General Supports must align with
the relevant definitions of supports in the DSI Act.

3.  The definition of Foundational Supports must require Foundational Supports:

(a)

(b)

(c)

(a)
(b)

(c)

(d)

(e)

(f)

(g)

(h)

to improve inclusion, increase social, and economic participation, and ensure all
people with disability get support that meets their needs

to allow or assist people with disability to exercise and enjoy the full benefit of their
rights under the CPDR, and

to be evidence-based, disability-affirming, rights-based, and person-centred.

General Supports are defined as:

are a category of Foundational Supports

are supports and services only for the benefit of people with disability, their families
and carers

are administered under the DSI Act and so are subject to quality and safety
measures under that Act

provide necessary supports that cannot or are not provided by Community
Services or Mainstream Services

advance the inclusion and social and economic participation of people with
disability

support people with disability to exercise choice and control in matters that affect
their lives, including by participating in the development and review of policy and
programs; and

promote respect for the inherent dignity, difference and individual autonomy of
people with disability

raise community understanding of barriers to the inclusion and participation of
people with disability on an equal basis
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10.

11.

12.

(i) include:
(i) self-advocacy supports or services
(i) capacity building supports or services (individual, family and community
capacity building)
(i) carer supports or services
(iv) community inclusion supports or services, and
(v) information supports or services, including navigation supports.

The Minister must make a determination under section 13(2) of the DSI Act that Family
capacity building supports are an eligible activity, so that these new Family capacity
building supports can be provided under the DSI Act.

“Mainstream services” are defined in the same way as in the DSI Act as “generally
available to other members of Australian society”.

The concept that General Supports “go beyond the reasonable adjustments expected
from inclusive and accessible mainstream and community supports” is removed from any
description or definition of “General Supports”.

In designing, funding, and implementing General Supports the DSS, and state and
territory governments must adopt the recommendations of the Swinburne Review. In
particular, the focus and intent of General Supports must be aligned with the original (or
an improved) “Tier 2” supports.

In particular, General Supports must include or address each of the matters identified in
section 5.2 of this submission.

Any General Supports directed to supported decision making must have regard to:
(@) the model framework recommended by AHRC, and

(b) the best practice principles and best practice elements identified in La Trobe
University's Living with Disability Research Centre report Diversity, dignity, equity
and best practice: a framework for supported decision-making.

The government must take action, as recommended by the NDIS Review, to require the
Department of Social Services, the new National Disability Supports Quality and
Safeguards Commission and National Disability Insurance Agency to ensure decision-
supporters have access to information, training and resources to assist them in
providing best-practice support for decision-making.

AFDO urges the government to implement each of the recommended actions to support
the recommendations of the NDIS Review identified in section 6 of this submission.
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3. Introduction — context of this submission

This submission responds to the Department’s Consultation Paper on the design of
information, advice and capacity building supports, delivered outside the NDIS and not part of
Mainstream Services, that help build the capacity of people with disability under 65 years of
age and, where appropriate, their families, carers and kin." This consultation process will
inform the reform of the Information, Linkages and Capacity Building (ILC) program, and other
existing and developmentof additional information, advice and capacity building supports.

These information, advice and capacity building supports are part of a broader “General
Supports” service mix. General Supports are a form of “Foundational Supports”, which the
Consultation Paper identifies as

specific supports ... available to people (who) are not accessing
or not eligible for supports that are delivered through the NDIS, to
help people with disability and their families and carers. These are
supports that offer more help than what is offered through
mainstream (sic) or community (sic) services.?

AFDO notes the Consultation Paper does not cover advocacy (other than self-advocacy),
navigation supports (and, to the extent to which this is not included in navigation supports,
support to find information®) or ‘targeted’ supports for particular groups*. This error must be
corrected to include all advocacy on behalf of people with disability as a key component in
codesign, development and ongoing review of foundational supports with all levels of
government.

The NDIS Review recommended that Foundational Supports are part of a connected system
of support for all people with disability and should improve and expand current programs and
activities funded through the Information Linkages and Capacity Building (ILC) grants
program.® The Review also recommended that Foundational Supports need to be general —
that is, for all people with disability (our emphasis); and targeted — that is, for people with
lower level support needs who are not eligible for the NDIS. Foundational supports must
improve inclusion, increase social and economic participation and ensure all people with
disability get support that meets their needs.

It was also a key recommendation by the Review that:

(c) National Cabinet should agree to jointly design, fund and commission an expanded
and coherent set of foundational disability supports outside individualised NDIS
budgets®

(d) the Department, with state and territory governments, should develop and
implement a Foundational Supports Strategy”’

(e) National Cabinet should agree to jointly invest in and redesign information and
advice and capacity building supports®, and

(f)  National Cabinet should agree to jointly invest in achieving nationally consistent
access to individual disability advocacy services®.

On 30 January 2024, the Minister for Social Services and the Minister for the NDIS
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announced°

(@) work will begin on the Foundational Supports Strategy, led by the Minister for
Social Services in consultation with the Minister for the NDIS and Government
Services, and

(b) the Strategy will be considered by National Cabinet in the second half of 2024.

As at the date of this submission Foundational Supports Strategy has not been considered by
National Cabinet' and, consequently, has not been published.

The Ministers also confirmed that that Foundational Supports comprise of both ‘general’
supports - for all people with disability (our emphasis), and ‘targeted’ supports - for people
who are not eligible for the NDIS and are most in need of additional support.

This announcement followed a decision of National Cabinet in December 2023 about the
funding arrangements for Foundational Supports. The Prime Minister announced that:

(@) funding on Foundational Supports would be agreed through new Federal Funding
Agreements, “with additional costs split 50/50”, and final details to be settled
through the Council of Federal Financial Relation, and

(b) the Commonwealth agreed to cap additional expenditure for states and territories
on new foundational supports to ensure the disability reforms (and national health
reforms detailed in the same announcement) will see all states and territories
better off.?

It is not clear from that announcement whether the 50/50 is the split of the total costs of
Foundational Supports, or whether a state and territory contributes 50% of the additional
costs attributed to delivery of Foundational Supports in that state or territory.

As far as we can determine, as at the date of this submission, no new Federal Funding
Agreements have been completed or published.

This submission has been developed in collaboration with AFDO’s members, and in particular
we would acknowledge the contributions of Autism Aspergers Advocacy Australia (A4) and
Deafness Forum Australia (DFA). They have provided to AFDO issues of concern to the
various disability-specific cohorts they represent, information about the experiences of their
members, and feedback on the matters raised in this submission.

4. Need to clearly understand key concepts

We note that the terms in the Glossary of Terms in Appendix A are provided by the
Department “to assist readers to understand some of the ideas and options presented in this
paper”'3. Those definitions have “no formal status”. We are being asked to comment, and provide
feedback, on a vaguely described, and (formally) undefined conceptof “General Supports”.
Understanding exactly what is proposed, and the kinds of supports that will fall within, and
outside, “Foundational Supports” (and within those supports, what are, and are not, “General
Support”) is critical, both in terms of providing meaningful comment on the proposals, and in the
effective and efficientoperation of the system.

Foundational Supports - General Supports: Submission to DSS
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There is significantuncertainty within the disability community as to what supports will be
available, and the rules that will be applied to determine whether any supportis a “General
Support’, another type of “Foundational Support”, a “Community service or activity” or a
“‘Mainstream Service”.

4.1 Designing supports before the strategy is agreed

This uncertainty is magnified because we are also operating in a “strategy vacuum”. The disability
community is being asked to provide feedbackon a proposed program of services and activities
that will comprise Foundational Supports without the Foundational Support Strategy having been
agreed and published by Australian governments. We are unable to make any assessmentof the
extent to which the General Supports will deliver the goals of the Strategy.

Further, a strategy is more likely to be executed well, and successfully, when there is close
alignment of that strategy to the plans and approaches the organisation takes to achieve strategic
goals. Effective strategies align with other model elements, reinforce vision/mission/values, and
response to market changes.'* This ensures that all subsequent programs are purposefully
designed, resource-efficient, and aligned with long-term goals.

AFDO is very concerned that designing Foundational Supports without a clear strategy will
risk the following:

1.  programs that are not aligned with the vision and objectives, with those efforts not
contributing effectively to the desired outcomes;

2.  misallocation of resources, causing inefficiencies and increased costs ;

3. missed opportunities as programs may fail to adapt to new developments or market
changes, potentially missing out on significant advantages;

4. poor communication and stakeholder engagement and “buy-in” (including disability
communities); and

5.  the Foundational Supports that are developed without reference to the strategy may lack
clear direction and measurable goals, making it difficult to track progress and achieve
the desired results. ™

4.2 Eligible activities under the DSI Act

Before we provide feedback on the ways in which the various supports are defined in the
Consultation Paper, it is appropriate to consider what are “eligible activities” under the
Disability Services and Inclusion Act 2023 (Cth). This Act establishes a:

complementary, modern and streamlined legislative framework
that effectively facilitates funding for supports and services that
can benefit all people with disability regardless of whether or not
they are an NDIS participant.'®

The DSI Act empowers the Minister to make, vary or administer arrangements for the making
of payments, or the grant of financial assistance, to a person, in relation to “eligible
activities”.”

Foundational Supports - General Supports: Submission to DSS
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This has the result of requiring:

(@) any actions under the DSI Act to be done, so far as practicable, in accordance with
the general principles in section 4; and

(b) the recipient to comply the statutory funding conditions in section 15.

Whilst the Consultation Paper makes no reference to the legislative basis for Foundational
Supports, AFDO is proceeding on the basis that the DSI Act will provide that legislative basis.
If that is not the case, the Department must clarify the position immediately.

If the DSI Act will provide the legislative basis, this means that the General Supports that are
to be offered must each be an “eligible activity” under the DSI Act. This requires each support
to fall within at least one of the definitions of eligible activities under the Act. Relevantly,
eligible activities include the provision of each of the following:

1. advocacy supports or services'®

2.  capacity building supports or services'®

3. carer supports or services?

4. community inclusion supports or services?'

5. independent living supports or services??, and
6. information supports or services?3.

In addition, an activity relating to furthering the objects of the Act;?* determined by the
Minister under subsection (2)2%; or that is incidental or ancillary to any of the services listed in
section 13(1) 2 are eligible activities.

Accordingly, it is necessary to consider the definitions of each of those relevant support or
services and assess the extent to which the proposed General Supports fit within those
definitions. If a proposed General Support does not fit any of the relevant definitions, the
Department must promptly engage with the disability community, and advise if the Minister
intends to make any determination in respect of that General Support under section 13(2), or
introduce a Bill to amend the DSI Act to include the relevant support as an eligible activity. If
the Minister does not intend to make such a determination or amend the Act, the Department
must advise the legislative framework relied on to deliver that General Support, and the
mechanisms that will be in place to require service providers to:

(@) comply with the code of conduct

(b) hold a certificate of compliance for regulated activities (or be covered by a
determination made by the Secretary)

(c) implement and maintain an appropriate:
(i) complaints management and resolution system, and
(i) an appropriate incident management system

(d) comply with requirements in relation to banning orders under the NDIS Act, and
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(e) support people with disability to access supports or services that are safe,
provided in a way that does not expose people with disability to violence, abuse,
neglect or exploitation, are locally available (including in rural and remote
communities) and provided in a manner that is timely, effective and innovative.

The DSI Act defines those relevant supports or services as follows:?’

advocacy supports or
services

(noting that the proposed
General Supports include
only self-advocacy supports
or services)

supports or services:

(a) to assist a person with disability to exercise choice or
control in matters that affect the person, including the
provision of legal services

(b) to assist a person with disability to understand and
advocate for their rights and to uphold and enforce
their rights, including the provision of legal services,
or

(c) toinfluence community attitudes, government policy
or laws in relation to the rights and freedoms of
people with disability

capacity building supports
or services

(a) supports or services to improve the capability of a
person with disability to participate in Australian
society, including through peer support, mentoring
and skills development, and

(b) supports or services to improve the capability of
persons to deliver inclusive and accessible
infrastructure, supports or services to people with
disability

carer supports or services

supports or services that assist carers of people with
disability in their caring role

community inclusion
supports or services

supports or services to assist a person with disability to
engage with their chosen community and culture, including
by removing barriers to their inclusion in community and
cultural activities

information supports or
services

supports or services (including translation and
interpretation services) to assist a person with disability to
access and understand information available generally to
members of Australian society

It is also important to note that, for the Act to be constitutionally valid, and an exercise of the
Commonwealth’s legislative power, an eligible activity must be with respect to one or more of
the matters listed in section 16 — most relevantly, implementing any of Australia’s
international obligations under the Convention on the Rights of Persons with Disabilities.

The objects of the Act, the general principles guiding actions under the Act and the statutory
funding conditions are set out, for ease of reference, in Appendix “A’.
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4.3 “Foundational Supports”

The definition of “Foundational Supports”?® (that they are only available to people who are not
accessing or not eligible for supports that are delivered through the NDIS) is not consistent
with the Review’s recommendation that Foundational Supports need to be general — that is,
for all people with disability - and targeted.

The definition must require Foundational Supports:

(a) toimprove inclusion, increase social, and economic participation, and ensure all
people with disability get support that meets their needs

(b) toallow or assist people with disability to exercise and enjoy the full benefit of their
rights under the CPDR, and

(c) tobe evidence-based, disability-affirming, rights-based, and person-centred.
4.4 “General Supports”
“General Supports” are defined as including:

trusted information and advice, supports (sic) that build the
capacity of all people with disability aged under 65, including
support to make decisions and advocate on issues that impact
them and to connect with others and the community. This also
includes information, advice and supports for families, carers and
community organisations where appropriate. It also includes
support to find information, although this is not included in this
paper.?®

This definition does not say what General Supports are, only what they “include”, without any
guidance as to what else may be included, or the rules or characteristics that will determine
whether a particular support or service is “included” as a General Support.

The limitation in this definition that excludes people with disability aged 65 or older is not
consistent with the Review’s recommendation that Foundational Supports need to be general
— that is, for all people with disability. This limitation also will mean that there will still be a
significant gap between those inside and outside the NDIS. The NDIS Review considered
such a gap to be unfair®®. AFDO considers this restriction to be out of line with the
recommendation of the review and discriminatory in nature against people with
disability aged 65 or older.

Further, it is hard to see how, in any practical sense, government can exclude people with
disability who are 65 or older from accessing any of the proposed General Supports. The
Consultation Paper recognises that the General Supports program “would not exclude those
over 65 from accessing or benefiting from general information”. 3"

When it is time to formally define the concepts and services for General Supports and, in
particular the definition of "General Supports”, AFDO urges the Department to adopt a
definition that aligns closely with the DSI Act. As an example, the Department may wish to
instruct the Parliamentary drafter to use the following characteristics of “General Supports” in
defining them.
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General Supports:

. are a category of Foundational Supports
. are supports and services only for the benefit of people with disability, their families
and carers
. are administered under the DSI Act and so are subject to quality and safety measures
under that Act
. provide necessary supports that cannot or are not provided by Community Services
or Mainstream Services
. advance the inclusion and social and economic participation of people with disability
. support people with disability to exercise choice and control in matters that affect their
lives, including by participating in the development and review of policy and
programs; and
. promote respect for the inherent dignity, difference and individual autonomy of people
with disability
. raise community understanding of barriers to the inclusion and participation of people
with disability on an equal basis
. include:
o self-advocacy supports or services
o capacity building supports or services (individual, family and community
capacity building)
o carer supports or services
o community inclusion supports or services, and
o information supports or services, including navigation supports

4.5 Family capacity building supports

AFDO welcomes the expansion of capacity building supports to include supports and
services that help family members and kin of a person with disability build their own
knowledge and skills so they can better support the person with disability to exercise choice,
control and independence and to participate in their community. However, these capacity
building supports are not (as stated in the Consultation Paper, to build the capacity of families,
carers and kin to fully participate in the community, and to make decisions and advocate on
issues that affectthem.

The Consultation Paper includes carers within the possible recipients of Family capacity
building supports. We note “carer supports and services” is an existing category of “eligible
activity “under the DSI Act. We do not see any value in conflating, and likely confusing, carer
supports and Family capacity building supports.

Individual capacity building, Community capacity building, and carer supports are existing
“eligible activities” under the DSI Act. However, none of the current eligible activities include
the provision of support to family or kin of a person with disability who is not a carer. Itis
necessary, therefore, for the Minister to make a determination under section 13(2) of the DSI
Act that Family capacity building supports are an eligible activity, so that these new Family
capacity building supports can be provided under the DSI Act.
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4.6 General Supports are not Mainstream services nor Community Services

It is an object of the DSI Act to support people with disability to access supports or services
that, to the extent possible, are integrated with services generally available to other members
of Australian society (what the Consultation Paper calls “Mainstream services”. These
services (also known as universal or essential services) are defined in the Consultation Paper
as;

government services delivered outside the NDIS that all
Australians can access and benefit from, regardless of whether or
not they have a disability. They include things like health care,
education, transport, employment services, community housing,
and family and domestic violence services.?

We think the way in which the DSI Act describes these services as “generally available to
other members of Australian society” is a better, and more accurate, way to describe these
services. Mainstream services are provided by all levels of government. It is not true that
services provided by a local government authority, such as domestic refuse collection, or a
public hospital provided by a state or territory government, is a service that “all Australians
can access and benefit from”.

The Consultation Paper excludes these “Mainstream services” and also “Community
services” from Foundational Supports (and therefore, from General Supports).

“‘Community services or activities” are defined in the Consultation Paper as:

services delivered by community organisations for the community
which deliver a range of benefits. They generally provide support
and assistance to individuals, families, and groups, or run
activities, to maximise their potential and enhance community
wellbeing. 33

The exclusion of Mainstream services and Community services are dealt with in two different
ways, that are not necessarily consistent, and may create unnecessary further confusion.

As noted above,3* Foundational Supports “offer more help than what is offered through
mainstream (sic) or community (sic) services”. As General Supports are a form of
Foundational Supports, and Mainstream and Community Services are not Foundational
Supports, General Supports must also “offer more help than what is offered” through
Mainstream or Community services.

However, in discussing what are information, advice and capacity building supports, in the
context of General Supports, the Consultation Paper introduces a new concept — that General

Supports “go beyond the reasonable adjustments expected from inclusive and accessible
mainstream and community supports”.3® (our emphasis)

We make two comments in response to this point:

1. “Reasonable adjustments” are not only expected from inclusive and accessible
Mainstream and Community supports. The Disability Discrimination Act 1992 imposes
an obligation on every person and business to make, reasonable adjustments for a
person with disability®®, and
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2. This introduces a new concept into Australian disability discrimination law, and will add
significant uncertainty, and create unnecessary and unhelpful opportunities to argue that
any proposed General Support is something that is “expected” from an inclusive and
accessible Mainstream service (even if there is no legal obligation to make that
reasonable adjustment (for example, because to do so would cause the business
“unjustifiable hardship”).

5. What are information, advice and capacity building
supports?

5.1 What was wrong with the ILC program

When the Productivity Commission recommended the introduction of the NDIS, it saw it
working within a tiered ecosystem of support for people with disability. Only people meeting
specific criteria would receive individual funding. “Tier 2” of the original structure of the NDIS
was designed to connect all people with disability to the same opportunities and services as
everyone else in the community. Over time, Tier 2 has been rebadged as ‘Information,
Linkages and Capacity Building’ (ILC), which includes a grants program administered by the
Department of Social Services and referral and community capacity building performed by
NDIS Local Area Coordinators.

Tier 2 services were intended to act as a key lever of systemic change (of mainstream
services and communities), providing linkages to supports for those not eligible for the NDIS,
and supporting individual capacity building and peer support. However, research in 2022
found®:

. a clear gap between the promoted availability and accessibility of support and
services to people with disability who are not NDIS participants, and people’s
experiences of attempting to find and use them

. complex, disconnected and incomplete markets of services and supports being
navigated by people with disability and their families and carers

. a service ecosystem riddled with inconsistent costs, eligibility criteria, information,
priorities, accessibility and availability of services

. unmet demand for accessible and affordable services and support, leading to heavy
reliance on informal support networks and personal resources for many people who
are not NDIS participants.

The DSS’s own commissioned research in 2021 found the context into which the ILC grants
program was implemented is described® as markedly different from what was anticipated:

. Local Area Coordinators have not delivered community capacity building and
linkages as intended

. there is increased client ‘capture’ by service providers

. community inclusion is now reliant on individualised funding

. for non-NDIS participants, who lack funds to purchase services, the expansion of the
market model has been accompanied by a contraction of services available to them
as jurisdictions have withdrawn funding and mainstream services have retreated,
expecting NDIS-funded specialised services to fill the void.
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In this context, the ‘demand sector’ (typically, DROs, DPOs, grassroots community
organisations, non-service providers) has been identified as the necessary counterbalance to
the market and a key ‘infrastructure’ of properly implemented Tier 2 services. However, this
sector exists within a context of extremely precarious funding with significant gaps in
coverage.

If adequately resourced, the ‘demand sector’ can direct the reform of services, support and
resource individuals and their families, provide independent information, and inform and lead
strategies for change at systems levels. By utilising non-NDIS funding, the sector can
connect, collectivise and ‘aggregate individuals’ (EP7) into shared activity, in ways
individualised funding, as delivered via service providers, drives against.3°

In 2018, concern was expressed that, because of the lack of a properly funded “Tier 2”
supports

the way things currently stand, people with disability who do not
meet the NDIS eligibility criteria might end up far worse off than
they were before the rollout of the Scheme. A well-publicised and
unfortunate byproduct of the NDIS has been funding cuts from
other disability programs.“°

This lack of emphasis on Tier 2, together with budget cuts and current grants approach that
works to silo activity and disrupt the necessary connections to address intersecting and
interdependent issues, significantly impacted the program’s performance. Further, the ILC'’s
funding structure, suggesting the program’s focus on delivering short-term grants is counter-
productive to the grant’s original intent of providing services to address entrenched issues in
the sector. The Swinburne review concluded that, for ILC to work, the ILC needs*':

. a clearer strategy and targets
. with funded activity that is coordinated and curated over the long term,
. with a mechanism to maximise knowledge sharing so as to scale and connect
effective change activities
. to encompass both localised responses and programs of activity addressing key
issues, including at the level of systems and societal change with funded
projects/activities tied together via recognition of the purpose and place of each
strategic piece in order to have maximum effect
. investment must necessarily include change strategies at the national, state/territory
and regional/ local (place-based) levels as parts of an interconnected strategy
. significantly more attention and investment in mainstream and community change
which is essential to inclusion
. to retain individual capacity building as a high priority, and
. investment in provision of and access to independent information, with particular
focus on:
o diagnostic specific information (for newly diagnosed people with disability)
o information suitable to those with communication, language and cognitive
barriers (including CALD, First Nations, Deaf, deafblind), and
o information support to people without digital access.
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The same mistakes that were made with the design, funding and implementation of ILC
cannot reoccur with General Supports. General Supports must adopt the recommendations of
the Swinburne Review. In particular, the focus and intent of General Supports must be
aligned with the original (or an improved) “Tier 2” supports.

5.2 What in particular is needed?
o Funding for supports must be on a long-term, and sustainable, basis.
o Design and implementation of the supports must be disability-led.
o Supports must:
o not be developed as a “one size fits all” model

o be fit for purpose for the specific disability cohort to whom the supports are
directed, and

o be fit for purpose for intersectional populations, including those who identify as
Aboriginal or Torres Strait Islander, culturally and linguistically diverse, those from
rural and remote communities, and people living in institutionalised settings.

o Organisations that are already well established, valued, and connected to disability
specific communities are supported to continue to provide services across the transition.

o There is clear information for disability specific communities to allow them to know what
foundational supports are, what supports are available to them in their local areas, and
how they can access these supports.

o A thorough audit of existing supports and services in community.

° Equal investment in supports between the states and territories, so there is consistency
(in terms of supports that are available, quality of services delivered, and the nature and
extent of safeguards) between states and territories, and between different areas or
regions within a state or territory for supports for disability specific cohorts. Different
people who has the same disability must be guaranteed a core range of supports
irrespective of what state or territory they live in.

o Assurance of continuity of supports across different contexts, e.g. in the community, at
school, in healthcare — this will require a whole of government approach at the state
levels to ensure that there are not service gaps or situations where responsibilities are
not clear between the different levels of government or different departments.

o An ongoing commitment to real and effective codesign by all jurisdictions across the
development of the Foundational Supports Strategy.

o The codesign process must:

o allow for sufficient and reasonable time for DROs, DRCOs and DPOs to engage
with and obtain the views of their members and other stakeholders, before any
action is required or any decisions are taken

o include participation by, and appropriate weight to DRO expertise, linkages and
their member experiences. If the codesign process involves individuals and grass
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roots organisations, it must not do so at the expense of DRO participation and
input

e A focus on providing increased funding to address service gaps, particularly in regional
and remote areas.

e Foundational supports to be evidence-based, disability-affirming, rights-based and
person-centered.

5.3 “Supported decision making”

In 2014, the Australian Law Reform Commission undertook a comprehensive review of
equality, capacity and disability in Commonwealth laws. The ALRC’s final report*?> made 55
recommendations for reform that will better provide people with disability equal recognition
before the law - in particular, in relation to the right to make decisions that affect their lives
and to have those decisions respected.

National Decision-Making Principles*3, developed by the ALRC to guide reform at a national
level, are at the heart of the recommended reforms that shift the focus away from ‘best
interests’ decision-making to a focus on ‘wills, preferences and rights’.

A key recommendation was to establish a new Commonwealth decision-making model that
will encourage the adoption of supported decision-making at a national level. The
recommended model would introduce mechanisms for the appointment of ‘supporters’ for
adults who may require decision-making support, and provisions relating to ‘representatives’
to address circumstances in which a person may desire, or require, someone else to make
decisions for them. This would help fulfill Australia’s human rights obligations under article 5,
article 9 and article 12 (equal recognition before the law) of the CRPD.

In 2023, La Trobe University's Living with Disability Research Centre published a report for

the Disability Royal Commission Diversity, dignity, equity and best practice: a framework for
supported decision-making. This report includes nine best practice principles and eight best
practice elements that should underpin a national supported decision-making framework for
Australia.

Any form of support to help make sure the will and preferences of a person with disability is
respected and upheld in a decision-making process must:

o provide a supported decision-making framework that is an effective and accessible
means for all people with disability to make their own decisions on matters that affect
their lives and to have those decisions

° require all persons subject to the Act to implement or follow the processes of the
framework, and impose penalties for non-compliance, and

o acknowledge that the framework is a key component of the recognition and
implementation of the rights under articles 5, 9 and 11 of the CRPD.

Any General Supports directed to supported decision making must have regard to:

o the model framework recommended by AHRC, and
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o the best practice principles and best practice elements identified in La Trobe University's
Living with Disability Research Centre report Diversity, dignity, equity and best practice:
a framework for supported decision-making.

In addition, the government must take action, as recommended by the NDIS Review, to
require the Department of Social Services, the new National Disability Supports Quality and
Safeguards Commission (to be established in accordance with another recommendation of
the NDIS Review) and National Disability Insurance Agency to ensure decision-supporters
have access to information, training and resources to assist them in providing best-practice
support for decision-making.**

6. Other actions that must be taken

In addition to each of the matters identified above, AFDO urges the government to implement
each of the following recommended actions to support the recommendations of the NDIS
Review:

2.6  National Cabinet should agree to a multilateral schedule to a new Disability
Intergovernmental Agreement that replaces the principles for determining the
responsibilities of the NDIS and other service systems, including the Applied Principles
and Tables of Supports to better clarify respective responsibilities.

2.7  The Department of Social Services, working with other Commonwealth agencies, state
and territory disability agencies and the National Disability Insurance Agency, should
implement a priority work program to improve coordination between complex
mainstream settings and the NDIS.

4.1  The National Disability Insurance Agency, through the joint commissioning process
described in Action 4.3, should be the lead commissioner of a local navigation function
to help people with disability find supports in their community and make the best use of
their funding.

4.2  The National Disability Insurance Agency, through the joint commissioning process
described in Action 4.3, should be the lead commissioner of a Specialist Navigation
function for participants who have more complex or specific needs that cannot be
reasonably met by general navigation support.

4.3  The National Disability Insurance Agency should ideally adopt a joint commissioning
approach to deliver local navigation support within a nationally consistent framework
developed in partnership with other relevant Australian government and state and
territory government agencies.

5.2  The Department of Social Services and National Disability Insurance Agency should
both ensure those with cognitive disability or complex communication support needs
are connected with capacity building support and other lifelong opportunities to build
decision-making skills and experience.

5.3  The National Disability Insurance Agency should include an assessment of
participants’ need for independent decision-making support as part of budget setting
and ensure participants can use their NDIS budgets to access independent decision-
making supports.
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10.1

12.1

12.2

12.3

16.1

16.2

16.3

16.5

19.1

19.2

19.3

20.1

20.2

20.3

The Australian Government should develop and fund an easy-to-use centralised online
platform that provides information on all locally available supports and services for
participants and Navigators.

The Australian Government should establish and appropriately resource a quality
function within the new National Disability Supports Quality and Safeguards
Commission led by a dedicated Deputy Commissioner for Quality.

The new National Disability Supports Quality and Safeguards Commission should
make quality improvement a priority in capacity-building initiatives and audit
processes.

The new National Disability Supports Quality and Safeguards Commission, working
with the Department of Social Services, should design, test and implement an
approach to measure and publish metrics of registered provider performance

The Disability Reform Ministerial Council should agree a Disability Support Ecosystem
Safeguarding Strategy to coordinate activities to support the safeguarding of people
with disability.

The National Disability Insurance Agency should design, pilot and implement a new
individual risk assessment and safeguard building process.

The Department of Social Services, working with the National Disability Insurance
Agency, the new National Disability Supports Quality and Safeguards Commission and
other agencies where relevant, should ensure participants can consider and access a
wider range of safeguarding supports.

State and territory governments should establish or improve adult safeguarding
agencies to deliver a universal service offering for the safeguarding of all people at risk
of harm, including people with disability.

The Disability Reform Ministerial Council should agree a Disability Supports Quality
and Safeguarding Framework.

All Australian governments should prioritise greater collaboration, consistency and
timely exchange of data and information to ensure effective quality and safeguarding,
including expanding the coverage of the NDIS Quality and Safeguards Commission to
become the National Disability Supports Quality and Safeguards Commission.

The Australian Government should ensure the new National Disability Supports
Quiality and Safeguards Commission has the resources, powers and approach to
proactively and effectively regulate the disability supports market.

National Cabinet should agree a new Disability Intergovernmental Agreement to
underpin delivery of a comprehensive and unified disability support ecosystem.

National Cabinet should agree new funding arrangements to align incentives and
share costs in the disability support ecosystem.

National Cabinet should establish a new permanent Disability Advisory Council
reflective of the diversity of people with lived experience of disability to advise
Disability Reform Ministers.
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20.4

20.5

21.1

21.4

National Cabinet should develop a dedicated First Nations Schedule under the new
Disability Intergovernmental Agreement to embed a First Nations Disability Forum and
an independent sector-specific accountability mechanism.

National Cabinet should establish a Disability Outcomes Council to monitor and
publicly report on the performance of all governments in meeting the outcomes,
commitments and benchmarks outlined in the Disability Intergovernmental Agreement.

National Cabinet should be accountable for the sustainability of the unified disability
ecosystem, including the NDIS.

The Australian Government should clarify roles of relevant agencies for administration
market stewardship, pricing, policy, regulation, commissioning and legislation.
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Annexure ‘A’

Disability Support and Inclusion Act 2023

Section 3 Objects of the Act

The objects of this Act are to:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

in conjunction with other laws, give effect to the Convention on the Rights of Persons
with Disabilities; and

provide funding, outside of the National Disability Insurance Scheme, to persons that
provide supports and services for the benefit of people with disability, their families and
carers; and

advance the inclusion and social and economic participation of people with disability;
and

support people with disability to exercise choice and control in matters that affect their
lives, including by participating in the development and review of policy and programs;
and

promote respect for the inherent dignity, difference and individual autonomy of people
with disability and raise community understanding of barriers to the inclusion and
participation of people with disability on an equal basis; and

protect the rights of people with disability who receive supports or services from
persons funded under this Act, including by:

(i)  setting compliance standards that align with contemporary practice; and

(i)  requiring persons providing such supports or services to implement and
maintain appropriate complaints management and resolution systems and
incident management systems; and

promote national consistency, coordination and accessibility of supports and services
for people with disability; and

support people with disability to access supports or services that:

(i)  are safe and provided in a way that does not expose people with disability to
violence, abuse, neglect or exploitation; and

(i)  arelocally available (including in rural and remote communities) and provided in
a manner that is timely, effective and innovative; and

(i)  tothe extent possible, are integrated with services generally available to other
members of Australian society; and

(iv) tothe extent possible, provide continuity of support and services for people with
disability; and

(v) assist people with disability to meet the daily and lifetime norms of other
members of Australian society; and
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(vi) meet the needs of people with disability who experience compound
disadvantage, including as a result of being an Indigenous person or as a result
of a person’s age, sex, gender identity, sexual orientation, intersex status,
ethnicity, religious belief or cultural or linguistic background, socioeconomic
status or experience of past trauma; and

(vii) respect the privacy of people with disability; and

(viii) provide accurate and sufficient information about the supports and services
available and the quality of those supports and services; and

(ix) increase the independence and wellbeing of people with disability; and

(x)  provide meaningful opportunities for employment, education and development
for people with disability; and

(xi)  support people with disability to participate in Australian society on an equal
basis to other members of Australian society; and

(i)  in conjunction with other laws, give effect to certain obligations that Australia has as a
party to:

(i)  the International Covenant on Civil and Political Rights done at New York on
16 December 1966 ([1980] ATS 23), as amended and in force for Australia from
time to time; and

(i)  the International Covenant on Economic, Social and Cultural Rights done at
New York on 16 December 1966 ([1976] ATS 5), as amended and in force for
Australia from time to time; and

(i)  the Convention on the Rights of the Child done at New York on 20 November
1989 ([1991] ATS 4), as amended and in force for Australia from time to time;
and

(iv) the Convention on the Elimination of All Forms of Discrimination Against
Women done at New York on 18 December 1979 ([1983] ATS 9), as amended
and in force for Australia from time to time; and

(v) the International Convention on the Elimination of All Forms of Racial
Discrimination done at New York on 21 December 1965 ([1975] ATS 40), as
amended and in force for Australia from time to time.

Section 4 General principles guiding actions under this Act

(1) If this Act requires or permits an act or thing to be done, the act or thing is to be done,
so far as practicable, in accordance with the general principles in this section.

(2) People with disability are individuals who have the inherent right to respect for their
human worth and dignity, and live a life free from violence, neglect, abuse and
exploitation.

(3) People with disability, whatever the origin, nature, type and degree of disability, have
the same basic human rights as other members of Australian society.
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(4)

()

(6)

(7)

(8)

People with disability have the same right as other members of Australian society to
realise their individual capacities for physical, social, emotional and intellectual
development.

People with disability have the same right as other members of Australian society to
supports and services which will support their attaining a reasonable quality of life.

People with disability have the same right as other members of Australian society to
exercise choice and control in relation to the decisions that affect their lives.

People with disability receiving supports or services have the same right as other
members of Australian society to receive those supports or services in a manner which
results in the least restriction of their rights and opportunities.

People with disability have the same right as other members of Australian society to
pursue any grievance in relation to supports or services.

13 Arrangements and grants

Arrangements and grants

(1)

The Minister may, on behalf of the Commonwealth, make, vary or administer an
arrangement for the making of payments by the Commonwealth to a person, or make,
vary or administer a grant of financial assistance to a person, in relation to one or more
of the following activities (the eligible activities):

(a)
(b)
(c)
(d)
(e)
(f)
(9)
(h)

()
(k)
(1
(m)
(n)
(0)
(p)
(a)

the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision
the provision

the provision

of accessibility supports or services;

of accommodation supports or services;
of advocacy supports or services;

of capacity building supports or services;
of carer supports or services;

of community inclusion supports or services;
of counselling supports or services;

of education supports or services;

of employment supports or services;

of independent living supports or services;
of information supports or services;

of recreation supports or services;

of respite care supports or services;

of a research and evaluation program;

an activity relating to furthering the objects of this Act;

an activity determined by the Minister under subsection (2);

an activity that is incidental or ancillary to any of the above.
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(2)

(3)

(4)

Note: Section 16 sets out the constitutional limits on arrangements and grants.
The Minister may, by legislative instrument, determine an activity for the purposes of
paragraph (1)(p).

Subsection (1) does not limit the kinds of activities the Minister may determine under
subsection (2).

The rules may set out matters to which the Minister must or may have regard in
deciding whether to make or vary an arrangement or grant under subsection (1).

Exception

(5)

Despite subsection (1), the Minister must not make an arrangement for the making of
payments, or make a grant of financial assistance, to a person unless the person is an
eligible person for the arrangement or grant.

Other matters

(6)

(7)

(8)
(9)

An arrangement under subsection (1) may provide for the Commonwealth to
reimburse, or partly reimburse, costs or expenses (including costs or expenses
incurred in obtaining a certificate of compliance for activities in relation to the
arrangement).

A grant under subsection (1) may be made by way of the reimbursement, or partial
reimbursement, of costs or expenses (including costs or expenses incurred in
obtaining a certificate of compliance for activities in relation to the grant).

Subsections (6) and (7) do not limit subsection (1).

Subsection (1) does not authorise the making of a loan.
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