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Dear Ms Tran 

Response to supplementary questions and the question on notice  

I refer to your email dated 24 July 2026. I apologise for my delay in replying. 

I set out below AFDO’s responses to: 

1. the Committee’s two supplementary questions, following the evidence I gave before 
the Committee at the public hearing on 11 May 2026, and 

2. the question on notice asked by Ms Boyd MLC during the hearing. 

Terms that are defined in our written submission dated 13 March 2026 have the same 
meaning in this response.  

Can you outline how tribunals like the NCAT and Mental Health Review 
Tribunal play a role in the issue of supported decision-making?  

Currently, given that NSW has no supported decision-making legislative framework, neither 
tribunal has any stand-alone statutory power to appoint, create or give effect to a 
"supported decision-maker" role. However, NCAT may engage with supported decision-
making concepts as a threshold consideration and a factor that shapes (or avoids) the 
orders the tribunal may make. 

The Mental Health Review Tribunal (MHRT) does not play any positive role in the issue of 
supported decision-making currently. 

NCAT's Guardianship Division exercises a protective jurisdiction under the Guardianship 
Act 1987, determining applications for guardians and financial managers for people with 
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impaired decision-making capacity. 

In making a decision, NCAT must give the person's welfare (not “will and preferences”) 
paramount consideration, restrict their freedom of action and decision-making as little as 
possible, take their views into account, and encourage them to be as self-reliant as possible 
in personal, domestic and financial affairs. It seeks to identify and apply the "least restrictive 
alternative". In principle, a guardianship or financial management order should only be 
made after exploring other decision-making support options, including supported decision-
making. 

In practice, NCAT may refuse or narrow an order if it is satisfied informal supports, family 
arrangements, or an enduring guardian/attorney allow the person to properly manage their 
personal, domestic and financial affairs. In this way, principles consistent with supported 
decision-making function as an “off-ramp” from formal orders, considered at the application 
stage, but it is not something NCAT formally establishes or supervises. There is also no 
legal recognition or formal empowerment of supported decision-making processes or 
principles. 

NCAT’s statutory toolkit is still binary. It may make orders for guardianship or 
administration, or nothing. 

The MHRT is constituted under the Mental Health Act 2007, with wide powers to conduct 
mental health inquiries, make and review orders (including community treatment orders), 
and hear some appeals about the treatment and care of people with mental illness. 

The MHRT (alongside the Supreme Court of New South Wales and NCAT's Guardianship 
Division) is empowered to make Financial Management Orders, a substituted, not 
supported, decision-making mechanism. 

The MHRT's coercive treatment powers can, in practice and effect, supersede a person's 
own pre-expressed will and preferences, which is contrary to supported decision-making 
principles and the requirements of Article 12  of the CRPD, rather than advancing them. 

Do you agree that there is a need for substitute decision-making, as a 'last 
resort' approach? If so, in what circumstances would substitute decision-
making be more appropriate?  

As I indicated in my evidence before the Committee, AFDO does not agree that there is any 
need for substitute decision-making as a 'last resort' approach, under a legislative 
framework for substituted decision-making that is compliant with Article 12 of the CRPD. 
Maintaining any form of substituted decision-making, even as a “last resort” (whatever that 
may be defined to mean), is inconsistent with Article 12. The equal-recognition principle in 
Article 12 requires substituted decision-making to be abolished and replaced with 
supported decision-making.  
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From your perspective as national bodies, are we the most behind? Is there 
any other jurisdiction in Australia that is doing this better, and how can we 
take some learnings from those other jurisdictions to try to fast-track things 
a bit more here?  

Our written submission set out the recommendations of the ALRC and the Disability Royal 
Commission, and AFDO’s recommendation that the NSW Parliament enact a supported 
decision-making model for older people and people with disability that:  

(a) adopts the model, principles and guidelines, and incorporates the concepts of 
“Supporter” and “Representative”, and the safeguards recommended by the ALRC  

(b) is consistent with and applies the principles and includes the elements of the La Trobe 
best practice framework, and  

(c) is consistent with and applies the principles recommended by the Disability Royal 
Commission in its recommendation 6.6. 

NSW is not the jurisdiction that is “most behind” with reform in relation to supported 
decision-making. But neither is NSW at the vanguard of reform. I set out below a summary 
of the position in each of the other states and territories. 

Jurisdiction Formal statutory "supporter" role Status 

Victoria Yes — supportive guardian/administrator In force since 2020 

Queensland 
Partial — informal decision-maker provisions, 
right-to-support principle 

In force 

South 
Australia 

No dedicated role; strong advance-directive 
substitute model 

No current SDM bill 

WA No 
Final Report tabled Feb 2026; 
reform pending 

Tasmania No; support-oriented principles only 
Reformed 2020–22, but 
substitute model retained 

NT No No review yet undertaken 

ACT No 
Consultation flagged, not yet 
underway 

The Victorian Guardianship and Administration Act 2019 (in force since March 2020) is 
thought by some to be Australia's most developed statutory supported decision-making model.  
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Victoria has  

enacted modest guardianship reforms including adding supported 
decision-making options both for individuals and the tribunal, and 
Queensland has legislated narrower “structured decision-making” for 

tribunal appointments.1 

The model presumes a person has decision-making capacity unless shown otherwise, and 
recognises that a person has capacity if they can make decisions with support. The Act 
provides for "supportive guardian" (for personal matters) and "supportive administrator" (for 
financial matters) roles. The Victorian Civil and Administrative Tribunal (VCAT) can appoint a 
supportive guardian or a supportive administrator where the person consents, would have 
capacity with practicable support, and the arrangement promotes their wellbeing. 

The Act still authorises VCAT to appoint a guardian or administrator (as the case may be) 
where 

because of the proposed represented person's disability, the person 
does not have decision-making capacity.2 (our emphasis) 

Whilst the Victorian legislative framework may be an improvement on the position for 
supportive decision-making, it is not a model that AFDO recommends. It is not a model that 
NSW should replicate. The Victorian model retains substitute decision-making as its core 
mechanism. This is exactly what the CRPD Committee says Article 12 requires states to 
abolish.  

It is important to acknowledge that the Victorian provisions align with Article 12 in the 
following respects: 

1. “Will and preferences” over "best interests" 

Guardians and administrators are required to make decisions that give effect to the 
represented person's "will and preferences" as far as these can be known, replacing 
the paternalistic "best interests" standard.  

2. Presumption of capacity 

The Act presumes a person has decision-making capacity unless shown otherwise, 
and treats a person as having capacity if they can make decisions with support.   

3. A genuine supported (not just substitute) pathway 

The supportive guardian/administrator regime gives third parties statutory clarity about 

 

1  T Carney, From Guardianship to Supported Decision Making: Still Searching for True North?, (2023) 30 
JLM 70, p. 71. 

2  Section 30(2)(a), Guardianship and Administration Act 2019 (Vic). 
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supported arrangements and provides safeguards beyond informal support, as an 
alternative to guardianship, not a form of it.  

4. Least restrictive alternative and monitoring 

VCAT must prefer less restrictive orders and can review appointments, with offences 
and compensation for guardians/administrators who abuse their role. 

However, the Victorian model maintains a system of substitute decision- making. It does 
not replace substitute decision-making with a complete framework for supported decision-
making. As I have already noted above, the equal-recognition principle in Article 12 
requires guardianship to be abolished and replaced with supported decision-making. 
The addition of a supported decision-making option alongside substituted decision-making 
is not enough, and is not compliant with Article 12.  

Victoria's Act keeps guardianship and administration (full substitute decision-making) as the 
default mechanism when a person is found to lack capacity even with support. Supportive 
orders are a narrower, secondary track used only where the person would have capacity 
given appropriate support. In practice, substitute orders remain far more common than 
supportive ones.  

Further: 

(a) a "serious harm" override still permits substitution over stated preferences. A guardian 
may only override a represented person's will and preferences where necessary to 
prevent serious harm. Risk or perceived harm should never justify substituting 
someone else's judgment for the person's own legal capacity.  

(b) the Act still bases orders on an assessment of the individual's decision-making 
capacity for a matter, based on functional capacity. As stated in our submission, this 
requirement is discriminatory in effect, because it denies legal capacity based on a 
perceived cognitive or psychosocial deficit rather than treating legal capacity as 
universal and unconditional. 

(c) there is no free-standing, universal right to a supporter. Article 12(3) requires states to 
make support for decision-making broadly available to any person who wants it to 
exercise legal capacity. It is not, and should not be, something that is only available 
once a tribunal has assessed the person as needing it and consents to a formal order.  

If the Committee wishes to consider a legislative framework other than or in addition to the 
ALRC and DRC recommendations, instead of looking to the other states and territories, 
AFDO commends to the Committee Ireland’s Assisted Decision-Making (Capacity) Act 
2015. This is deliberately designed as rights-based legislation aligned with the CRPD.  

The Irish Act replaces a medical, best-interests model with a rights-based approach to 
capacity, and introduces a statutory functional (time-specific and issue-specific) capacity 
assessment along with guiding principles emphasising dignity, autonomy, bodily integrity, 
and the centrality of a person's will and preferences, to support all persons to make their 
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own decisions as far as possible.  

The Act abolishes and replaces the “wardship” system, (equivalent to our system of 
guardianship. Since commencement, no new adult wardship applications can be made, and 
existing wards must be reviewed and transitioned into the new framework. This is a 
decisive break with substitute decision-making removing the old regime rather than layering 
a supported option alongside it (as Victoria chose to do). 

The Irish model also provides for a tiered "ladder" of supports, scaled to how much 
assistance a person needs, including: 

1. Decision-Making Assistance Agreement  

For people who have capacity but want an appointed assistant to help gather 
information, explain options and support them to make and communicate their own 
decisions. The person keeps full legal capacity throughout. 

2. Co-Decision-Making Agreement  

For people with more significant difficulty, where the person and a trusted co-decision-
maker make decisions jointly; legal capacity is shared rather than removed. 

3. Decision-Making Representative  

Appointed by the court only where a person cannot make a decision even with 
support; this is the closest analogue to substitute decision-making, but framed as a 
last-resort, court-supervised, decision-specific order. 

4. Enduring Power of Attorney and Advance Healthcare Directives  

Enhanced tools allowing people to plan ahead for property/affairs and personal 
welfare, and for healthcare decisions, before losing capacity. 

The Act established a new body, the Decision Support Service (DSS), sitting within the 
Mental Health Commission but with its own distinct statutory role, which registers and 
oversees these decision-support arrangements, and has an important role in safeguards, 
including a mechanism to resolve complaints outside the court system.  

It is also important to note that the Act provides for Ireland's ratification of the Hague 
Convention on the International Protection of Adults, giving the framework cross-border 
recognition — something no Australian jurisdiction's legislation currently addresses.  

Victoria also separately recognises: 

(a) “supportive attorneys”, to provide support to make or give effect to decisions of the 
principal. Unlike a general or enduring power of attorney (where the attorney makes 
decisions on behalf of the principal), a supportive attorney will not make decisions on 
behalf of the principal. A decision made with the support of a supportive attorney or 
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communicated by or with the support of a supportive attorney is a decision of the 

principal3  

(b) medical support persons to help a person make, communicate, and act on the person’s 
medical treatment choices. They assist with gathering and interpreting health 

information, but they do not make decisions for the person4, and  

(c) NDIS plan nominees.  

AFDO commends to the Committee the Victorian provisions dealing with “supportive 
attorneys” and medical support persons. 

I trust this will assist the Committee. Please let me know if the Committee has any further 
questions or requires clarification of any part of our responses.  

Yours sincerely 

Matthew Hall 
National Manager Systemic Advocacy and Policy 

 

About AFDO 

Since 2003, the Australian Federation of Disability Organisations (AFDO) has been the pre-
eminent national peak for people with disability, championing their rights through our 
extensive member organisation network uniquely representing both disability-specific and 
cross-disability population-based communities with a reach of over 4.5 million Australians.  

We are, firstly, a Disabled People’s Organisation (DPO), led, governed, and predominantly 
staffed by people with disability. We are also a Disability Representative Organisation 
(DRO) funded by the Australian government. Our member organisations are national 
disability-specific peak bodies, other disability-specific advocacy and support organisations, 
and population based disabled people's organisations. This ensures that our work is 
informed by lived expertise and experience, truly representing our communities.  

Our vision is to achieve a community where people with disability can participate in all 
aspects of social, economic, political and cultural life. 

We understand that our member organisations play a key role in providing information and 
peer support to people with disability and their families. This role keeps them closely 
connected to their grass roots communities. Each community has its peak organisation that 
uses its voice to advocate on issues. AFDO is the forum where these views are collected 
and coordinated to ensure government is across issues impacting all people with disability 

 

3  Part 7, Powers of Attorney Act 2014 (Vic). 
4  Medical Treatment Planning and Decisions Act 2016 (Vic). 
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in Australia. 

Information about AFDO’s members can be found on our website. 

Every Australian Counts 

AFDO has been involved in Every Australian Counts since the beginning of the grassroots 
campaign that successfully advocated for the introduction of the NDIS. 

AFDO continues to support Every Australian Counts by auspicing the campaign, holding a 
position on the Steering Committee, and providing administrative, governance, marketing 
and communications support. 

More information about Every Australian Counts, including its current priorities and 
activities, is available on the Every Australian Counts website. 

Australian Consumers & Carers Mental Health Forum 

The Australian Consumers and Carers Mental Health Forum (Forum) is a national initiative 
that brings together consumer and carer perspectives to develop shared positions on 
mental health, suicide prevention and psychosocial disability reform. The Forum supports 
stronger connections between mental health and disability policy and promotes 
collaboration across a diversity of lived experience communities. 

AFDO supports the Forum by providing administrative, coordination and organisational 
support as well as holding a position on its Steering Committee. More information is 
available at The Forum. 

 

 


